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PER CURI AM

Carl L. Linyard was found guilty by a jury of conspiring
to distribute and possessing wwth intent to distribute fifty grans
or nore of cocai ne base “crack” (Count 1), distributing fifty grans
or more of crack (Count 3), and possessing with intent to
distribute a quantity of crack (Counts 6-10, 13, 14). The district
court sentenced Linyard to life inprisonment on Counts 1 and 3 and
360 nonths of inprisonnent for Counts 6-10, 13 and 14. Al
sentences were inposed to run concurrently to each other. Linyard
timely appeals alleging the district court erred by denying his
nmotion to suppress evidence found at his residence and the
resi dence of Latoya Daise and that he was inproperly sentenced.
For the reasons that follow, we affirm Linyard s convictions but
vacate and remand for resentencing.

We find no error inthe district court’s decision to deny

Linyard’ s notion to suppress the evidence found at his and Daise’s

residences. See United States v. Rusher, 966 F.2d 868, 873 (4th
Cr. 1992) (stating standards of review). Looking at the totality

of the circunstances, see United States v. dvyburn, 24 F.3d 613,

617 (4th Cr. 1994), we find the search warrants, obtained and
executed by state officials, were based on probable cause, see

IIlinois v. Gates, 462 U S. 213, 238 (1983), and provided a

substantial basis for concluding that probable cause existed for

i ssuing the warrants. See United States v. Blackwod, 913 F.2d




139, 142 (4th Gr. 1990). Accordingly, as this is Linyard s only
i ssue regarding his convictions, we affirm

Next, Linyard alleges that the district court inproperly
enhanced hi s sentence under t he Federal Sentencing Cui delines based
on facts not found by the jury or admtted by him Linyard tinely
objected to the sentencing enhancenents contained in the
presentence report in the district court, relying on the Suprene

Court’s decision in Blakely v. Washi ngton, 542 U. S. 296 (2004), as

authority for his position. Since Linyard' s sentencing, the

Suprene Court has expanded its decision in Blakely. See United

States v. Booker, 125 S. . 738 (2005). | n Booker the Suprene

Court held that the mandatory manner in which the Federal
Sentencing GQuidelines required courts to inpose sentencing
enhancenents based on facts found by the court by a preponderance
of the evidence violated the Sixth Amendnent. Id. at 746, 750
(Stevens, J., opinion of the Court). The Court renedied the
constitutional violation by severing two statutory provisions, 18
US CA 8 3553(b)(1) (West Supp. 2005) (requiring sentencing
courts to i npose a sentence within the applicabl e guideline range),
and 18 U.S.C A § 3742(e) (West 2000 & Supp. 2005) (setting forth
appel | at e standards of reviewfor guidelineissues), thereby making
t he Gui del i nes advi sory. Booker, 125 S. . at 756-67 (Breyer, J.,
opinion of the Court). This renmedial scheme applies to any

sentence inposed under the mandatory Cuidelines, regardless of
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whet her the sentence violates the Sixth Anmendnent. Uni t ed

States v. Hughes, 401 F. 3d 540, 547 (4th G r. 2005) (citing Booker,

125 S. . at 769 (Breyer, J., opinion of the Court)).
Because Linyard preserved these sentencing issues by
objecting to his presentence report bel ow on the basis of Bl akely,

we revi ew de novo. See United States v. Mickins, 315 F. 3d 399, 405

(4th Cr. 2003) (“If a defendant has nmade a tinmely and sufficient
Apprendi ['] sentencing objection in the trial court, and so
preserved his objection, we review de novo.”) (citation omtted).
Wen a defendant preserves a Sixth Amendnent error, this court
“must reverse unless [it] find[s] this constitutional error
harm ess beyond a reasonabl e doubt, with the Governnent bearing the
burden of proving harnl essness.” Id. (citations omtted); see

United States v. Wite, 405 F.3d 208, 223 (4th Cr. 2005)

(discussing difference in burden of proving that error affected
substantial rights under harm ess error standard in Fed. R App. P.
52(a) and plain error standard in Fed. R App. P. 52(b)).

Li nyard al |l eges on appeal that if the district court had
sustained his Blakely objections to the presentence report his
sent enci ng range woul d have been 210 to 262 nont hs of i npri sonment,
far below his sentence of life. In light of Booker, we vacate

Linyard’ s sentences and renmand the case for resentencing.

"Apprendi _v. New Jersey, 530 U S. 466 (2000).
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Al though the Sentencing GQuidelines are no |onger
mandat ory, Booker nakes clear that a sentencing court nust stil
“consult [the] GQuidelines and take them into account when
sentencing.” 125 S. . at 767. On remand, the district court
should first determ ne the appropriate sentencing range under the
Gui del i nes. See Hughes, 401 F. 3d at 546 (applying Booker on plain
error review). The court should consider this sentencing range
along with the other factors described in 18 U S.C A § 3553(a)
(West 2000 & Supp. 2005), and then inpose a sentence. 1d. & n.5.
If that sentence falls outside the Cuidelines range, the court
should explain its reasons for the departure as required by 18
U S.C A 8§ 3553(c)(2) (West Supp. 2005). [1d. The sentence nust be
“Wthinthe statutorily prescribed range and . . . reasonable.” 1d.
at 547.

Accordingly, we affirm Linyard s convictions but vacate
and remand for resentencing in accordance with this opinion. W
di spense with oral argunent because the facts and | egal contentions
are adequately presented in the nmaterials before the court and

argunment woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED




